BEFORE THE FLORIDA JUDICIAL QUALIFICATIONS COMMISSION
STATE OF FLORIDA

INQUIRY CONCERNING A Florida Supreme Court
JUDGE: CYNTHIA A. HOLLOWAY Case No.: SC00-2226
NO.: 00-143

/

JUDICIAL QUALIFICATIONS COMMISSION'SSUMMARY OF
EVIDENCE ADDUCED AT TRIAL & RESPONSE
TO RESPONDENT HOLLOWAY'STRIAL BRIEF

COMES NOW the Horida Judicid Qudifications Commission (hereinafter
referred to asthe JQC), by and through the undersigned Special Counsel, and hereby
submits its summary of evidence adduced at the hearing on the formal charges filed
againgt Judge Cynthia A. Holloway and its response to Judge Holloway’s Trial Brief.
Judge Holloway has been charged with violations of Canons 1, 2, 3, and 5 of the Code
of Judicial Conduct. The evidence presented during the hearing on theformal charges
established by clear and convincing evidence that Judge Holloway abused her power
as a judge, demonstrated conduct unbecoming a member of the judiciary and gave
sworn, misleading, and evasive testimony demonstrating her unfitnessto hold judicia

officethuswarranting discipline, including, but not limited to, her remova from office.
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1Specia Counsdl is aso seeking to recover al costs of investigation and
prosecution of this matter from Judge Holloway pursuant to Fla. Congt. Article V,
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l. SUMMARY OF THE CASE

The primary events, which resulted in the charges brought against Judge
Holloway, occurred during the litigation of an emotionally charged child custody
matter entitled Adair v. Johnson. The child’s mother, Robin Adair, is the sister of
Judge Holloway’s best friend, Cynthia Tigert. (T. 98, 526, 630). The evidence
presented at trial demonstrated by clear and convincing evidence that Judge Holloway
repeatedly lent the prestige of her judicid office by interfering in the Adair v. Johnson
matter in an attempt to influence the outcome of the caseto benefit her close friends.

Specificdly, the evidence presented at tria established that Judge Holloway had
an ex parte communication with the Honorable Ralph Stoddard, the presiding Judge
in the Adair v. Johnson matter. (T. 18, 56, 57, 76, 77). Judge Stoddard voluntarily
recused himsalf from the Adair v. Johnson case following his encounter with Judge
Holloway. (T. 80, 81). The evidence further established that Judge Holloway
attempted to influence the outcome of the Adair v. Johnson matter by contacting
Detective John Yaratch of the City of Tampa Police Department, assigned to
Investigate all egations of abuse made against the child’ sfather inthe Adair v. Johnson
case. (T.312, 316, 644). Additionally, fearing rumorsof apending JQC investigation,
and the threat of drawing opposition in her upcoming re-election, Judge Holloway

provided mideading and purposaly evasive answers during her deposition giveninthe



Adair v. Johnson matter when questioned about her ex parte communication with
Judge Stoddard and her contact with Detective Y aratch.

The evidence further established that subsequent to her deposition, Judge
Holloway filed an erata sheet which compounded her mideading and evasve
deposition testimony by failing, once again, to fully answer the deposition questions
asked. Notably, the evidence presented at trial established that the errata sheet was not
submitted until Judge Holloway’ s husband and lawyer, Mr. C. Todd Alley, received
a cal from Robin Adair's attorney, Mr. Ray Brooks, advising him that Detective
Y aratch had testified in deposition about his contact with Judge Holloway.

The trial testimony further established that, in addition to the transgressions
associated with the Adair v. Johnson matter, Judge Holloway improperly lent the
prestige of her judicia office to interfere in a divorce matter involving her brother
James Holloway. Thisincident, abeit aminor event compared to Judge Holloway’s
actsin the Adair v. Johnson matter, issignificant, asit evidences apattern of conduct
by Judge Holloway demonstrating repeated disobedience for the Code of Judicial
Conduct which mandates that Judges refrain from letting family or other relationships
influence their judicial conduct or judgment.

1. FORMAL CHARGE 1 (a) — Attempting to influence City of Tampa
Police Detective John Y aratch

On February 23, 2000, veteran child abuse Detective John Yaratch was



assigned to investigate a complaint of abuse reported by a schoolteacher concerning
minor child P.A., the daughter of Robin Adair and Mark Johnson.

2 (T. 309). On February 24™, 2000, the day after being assigned to investigate the all egations concerning
P.A., Detective Y aratch received a telephone cal from Judge Holloway. (T. 312).

3 According to Detective Y aratch, Judge Holloway voiced her concern“...about (the alegationsinvolving
P.A.) and ...requested aninterview be conducted (of thechild) at the Child Advocacy Center (CAC) ...as
soon as posshle” (The CAC is acenter where a videotgped forendc interview of dleged child victims
is conducted for the collection and documentation of evidence for use in other proceedings) Judge
Holloway dso informed the Detective of her persona connection to the child and told him that P.A. had
“stayed at her house on a couple of occasions...” (T. 316).

Judge Holloway denies the dlegation that she attempted to influence Detective Y aratch. Instead
ghe clams her cdl to Detective Yaratch was made out of concern for the child and to expedite the
investigation because she knew the CAC center is“...dways backed up.” (T. 664). During the formal
hearing, Judge Holloway testified that she did not request a CAC interview but merely asked Detective
Yaratch “...if you're going to do a CAC interview in this case, could you do it quickly and not let this
informationgo stde...” (T.644). Contrary to Judge Holloway’ sclam that shemerdly asked the detective
to expedite his investigation, Detective Y aratch tetified that Judge Holloway “...made the request thet |

conduct the (CAC) interview.” (T. 323). He further testified that he consdered the telephone call out of

2P.A. isthe subject child in the Adair v. Johnson matter; her initials are being used
to protect her identity.

3 Judge Holloway's GTE Wireless Telephone Bill corroborates her February 24,
2000 telephone cdl to Detective Yaratch. The phone bill was admitted into
evidence as Respondent’ s Exhibit Tab 3.
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the ordinary, as he does not “get cals from judges everyday about cases.” (T. 337) Consequently,
Detective Y aratich documented the call in his police report out of concern for himsdlf in the event “.....the
personwho originated the casewas not satisfied withtheoutcome.” (T. 324). Although DetectiveY aratch
tetified that he did not fed Judge Holloway asked him to do anything ingppropriate, he did fed the phone
cdl was an “ingppropriate attempt to influence...” him to “... do certain thingsin the investigation.” (T.
326, 338, 339). Detective Yaratch testified that not al child victims are interviewed at the CAC center
and typically the decison to interview the child is lft to the investigator assigned to the case. (T. 319).
Detective Y aratch further testified that he decided not to have P.A. submit to aforma interview at the CAC
after persondly speaking to the child and conferring with two other detectives who previoudy investigated
unfounded dlegations of abuse. (T. 318, 319).

Clearly the call to Detective Y aratch demonstrates a violation of Canon 2 (B) of the Code of
Judicid Conduct which specificaly mandates a Judge to refrain from dlowing “...family, socid, politica
or other relationshipsto influencethejudge sjudicid conduct or judgment,” and in addition, directsjudges
“... not to lend the prestige of judicia office to advance the private interests of the judge or others...”
Standing done, one could possibly conclude that Judge Holloway’ s call to Detective Y aratch was nothing
more than an isolated violation of Canon 2 (B), mativated by her concern for aminor child. Unfortunately
for Judge Holloway, the call to Detective Y aratch was not her only transgresson. The impropriety of the
telephone call to Detective Y aratch isenhanced by thetotaity of Judge Holloway’ sactionsand interference
inthe Adair v. Johnson mater.

By way of background, Cynthia Tigert testified during the forma hearing that her sgter’s child

custody case was not going well. Consequently, on November 18", 1998, Judge Holloway was



subpoenaed to appear before Judge Stoddard as a character witness on behalf of Ms. Adair. Judge
Holloway agreed to serve as a character witness for Ms. Adair even though she did not have a close
relaionship with Ms. Adair and only saw her two or three times a year.

4(T. 102; 542). Judge Holloway’ swillingnessto serve as acharacter witnessis discouraged by The Code
of Judicia Conduct. According to the Commentary sectionof Canon 2(B), judges are discouraged from
appearing as character witnesses“ ... because it places lawyers who may appear before (the judge) in an
awkward pogition of cross-examining thetestifying judge. The Commentary section providesan exception
for “...unusud circumstances where the demands of justice require (the character witness testimony of a
judge)” There is no evidence that Judge Holloway’s character evidence was needed in the matter.
Nevertheless, Judge Holloway offered the prestige of her name as a Circuit Court Judge to bolster the
character of her best friend’ s sigter.

Additiondly, Judge Holloway's November 18", 1998 testimony in the Adair v. Johnson matter
isrdevant toillugtrate by circumstantia evidence that Judge Holloway wanted aforendic interview of PA.
done at the CAC center and called Detective Y aratch with the gpecific intent to influence him. Judge
Holloway offered the following testimony during the November 18", 1998 hearing before Judge Stoddard:

Q. Have you ever discussed with MissAdair, [P.A.’ g going to CAC for aninterview

or evauation?
A. Yes.
Q. And how recently did you have a conversation with Miss Adair?

+Judge Holloway’ s November 18, 1998 testimony before Judge Stoddard in the
Adair v. Johnson matter was admitted into evidence during the hearing on the
forma charges.



A.  Probably inthelast thirty days

Q. And did you make a recommendation or suggestion to Robin Adair about P.A.
going to CAC?

A. Absolutdly, | did.
(Judge Holloway hearing testimony dated November 18, 1998, pp. 6-8)

In addition, Judge Holloway’ s desire that P.A. submit to a CAC interview was corroborated by
Ms. Adair's forma hearing testimony wherein she admitted that in October 1998, during a separate
investigation conducted by City of Tampa Detective Keene, Judge Holloway suggested that Ms. Adair
have P.A. interviewed at the CAC center. (T. 104).

Itisevident from thetria testimony that the custody case wasnot going well for Ms. Adair and that
Judge Holloway placed the cdl to Detective Y aratch to get him to conduct a CAC interview of the child
in an effort to obtain a videotaped interview for use as evidence in the Adair v. Johnson custody case.

In her trid brief, Judge Holloway claims her contact with Detective Y aratch was not an abuse of
power or an improper utilization of the prestige of her office because the call was made out of concern that
“... thisfour-year old child might be ‘dipping through the cracks.” (Judge Holloway’s Trid Brief p. 3).
Judge Holloway has testified that according to her experience as a circuit court Judge the CAC center is
“dways backed up.” (T.644). Therefore her intent to get P.A. interviewed before other children smilarly
Stuated is an absolute abuse of power. Judge Holloway’s claim that “...as a mother, as a citizen and as
a person who loves (the subject child) she had amora obligation to make certain that everything possible
was done to protect this young child” islegdly incorrect and opposite of the intent of the rules of Judicia
Conduct. Ms. Adair was at al times represented by competent counsel and at one point even had three

lawyers representing her interests. (T. 105-106). If the parties wanted a forensc CAC interview



conducted of P.A., the proper procedure would have been to petition Judge Stoddard by way of forma
Motion. Judge Holloway was absolutely not judtified in contacting the lead Detective to request, sugges!,
or otherwise influence him to do anything.

In her Trid Brief, Judge Holloway relies upon In re: McMillan, 26 Fla. L. Weekly S522 (Fla.
2001) and Inre: Frank, 753 So. 2d 1228 (Fla 2000) in support of her defense that the telephone call
to Detective Y aratch wasnot ingppropriate. However, theMcMillian and Frank cases aredisinguishable
fromthe case a bar and do not support Judge Holloway’ sactions. In McMillian, the JQC and Supreme
Court concluded there was clear and convincing evidence to remove Judge McMillian based upon
cumulaive misconduct. One charge againg Judge McMillian involved fdse dlegations that incumbent
County Judge George Brown pressured law enforcement officers for preferentia trestment for his own
children when they were arrested. The Brown matter involved an isolated incident where one officer
responded to Judge Brown's neighbor’ s house reference people fighting or engaged in a prank in the
Brown home. The uniform officer, who responded to the scene, dlegedly interviewed the neighbor but
falled to interview Judge Brown or the children alegedly involved. The officer tedtified that Judge Brown
cdled to inquire why nobody at his home had been interviewed. The officer further clamed that although
Judge Brown “ spokein ademeaning tone...” he“never actudly sought preferentid trestment.” Id. at 22-
23.

Judge Holloway' s tdlephone cdll to Detective Y aratch is clearly distinguishable from the Brown
matter. Judge Brown contacted the responding officer to ask him/her a question regarding an incident
involving hisson. In contrast, Judge Holloway teephoned the lead Detective investigating an dlegation of

child abuse to affirmatively influence hisinvestigation. Judge Holloway was not aneutrd party, but rather



had testified as a character witness for the child’s mother in the companion child custody case and had
furthered testified againgt the child's father during a separate hearing on July 14™, 1999. It is precisdy
Judge Halloway’s close ties to the pending litigation that required her to refrain from interfering with the
police investigation.

Furthermore, Judge Holloway citestolnre Frank, 753 So. 2d 1228 (Fla. 2000), and specificaly
the holding of the Horida Supreme Court gating:

Knowledge that one is a judicid officer or regpectful conduct in response to such
knowledge does not automatically trand ate into adetermination that ajudicid postion has
been abused.... A judicid officer should not be sanctioned smply because those with
whom he or she hasinteraction are aware of the officid podtion. The use of the judicid
positionor power of pasitionin an unbecoming manner requiresmore than Smply someone
being aware of one’s position. The gravamen of the charge under the circumstances
requires that there be some affirmetive expectation or utilization of position to accomplish
that which would not have occurred. (Emphasis added)

TheFrank casedoesnot support Judge Holloway’ sactions. Inlight of Judge Holloway’ spersond
interest in the outcome of the Adair v. Johnson matter, it is obvious she telephoned Detective Y aratch to
subtly let him know shewasinvolved in the case and to direct him to conduct avideotaped CAC interview
of the subject child.

2. FORMAL CHARGES 1 (c) & 2 — Attempting to influence Judge Stoddard by
engaging in an angry and demeaning Ex parte communication with the Judge.

During the hearing ontheforma charges, Judge Holloway stipulated to the chargesthat she entered
Judge Stoddard’ s chambers on March 3¢, 2000 and in an angry and demeaning fashion demanded that
Judge Stoddard hold an early hearing concerning the P.A.’s shdlter status. In addition, Judge Holloway
stipulated that she suggested to Judge Stoddard that Mark Johnson's attorney had an improper hold on

him when she told Judge Stoddard that he“ ... must have pictures (with Judge Stoddard) and adog, that’s



why somebody can get something out of you and nobody elsecan.” (T. 18).

Eventhough Judge Holloway stipulated to these charges, thefactsadmitted into evidenceregarding
this incident are sgnificant to understanding the totality of Judge Holloway's acts and the proper
determination of sanctions. (T. 19).

The Adair v. Johnson case took adramatic and critica turn on Saturday, February 26™, 2000,
when Judge Stoddard determined that “...due to the ... acrimony between (the parents)...” the subject
child needed to be sheltered in the home of a mutudly agreed upon neutrd party, away from both her
mother andfather. (T.71,72). A seriesof psychologica eva uationsand recommendationswere expected
during the period of sheltering.

Immediately following the shdltering hearing, Robin Adar and Cynthia Tigert went looking for
Judge Holloway a an area softbd| field where Judge Holloway’ s child was playing bal. Ms. Tigert and
Ms. Adair informed Judge Holloway that P.A. had been shdltered, and alegedly asked Judge Holloway
to help them understand why the child had been placed in sheltered care. (T. 544). According to Ms.
Adair, her lawyer did not understand what happened, and could not provide her with an explanation. (T.
108). Both Ms. Adair and Ms. Tigert deny asking Judge Holloway to intercede on their behdf. (T. 110,
111, 547).

Judge Holloway and her husband C. Todd Alley left for vacation the following day and returned
on Thursday, March 2", 2000. Upon their return, Ms. Tigert told Judge Holloway, “...PA. is ill in
shdlter and ... we can't get a hearing for another two weeks.” (T. 560). Ms. Tigert also told Judge
Holloway, “I don’'t understand why Mr. Johnson can dways get emergency hearingsand wecan't.” Ms.

Tigert further testified that “(Mr. Johnson) seemed to dways be able to get in there right away, and we
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never could...” (T.561). According to Ms. Tigert, Judge Holloway was “upset” by thenewsP. A. was
dill in sheltered care and “ could not believe” Ms. Adair could not get ahearing. (T.560). (OnMarch 2™,
2000 Judge Stoddard denied Ms. Adair’s petition for an emergency hearing regarding P. A.’s custody
datus because he, “...didn't think there was enough time for everyoneto finishtheir (evauations)...”) (T.
77).

Thefollowing day, Friday, March 39, 2000, Ms. Adair sought the assistance of politicians and
anyone who could exert pressure over Judge Stoddard, and she testified that she, “...called alot of
people...” including her congressman and representative in an attempt to find “...somebody higher than
(Judge Stoddard)” to get her child out of sheltered care. (T. 115). A copy of Judge Holloway’s office
telephone message ledger was admitted into evidence as JQC exhibit 7. Theledger documentsatelephone
cdl from Ms. Adair to Judge Holloway’ s chambers on March 3¢, 2000, wherein she provided Judge
Holloway thefollowing information: “Theattorney for DCF (Department of Children and Families) isLedie
Hoffman, emergency hearing March 10" at 10:30 am.” (T. 114). Judge Holloway's Judicid Assstant,
Janice Wingate, tedtified during the hearing on forma charges that Judge Holloway asked her “...to find
out the name of a particular attorney ... with the Department of Children and Famiilies... inthe Adair v.
Johnson case.” Ms. Wingate determined that Ledie Hoffman was the DCF attorney assigned to the
Adair v. Johnsoncase and caled Ms. Hoffman' stelephone number todlegedly “...find out basicaly what
her pogtionis (and) exactly what office that sheworked in.” (T. 803-802). During the hearing on forma
charges Judge Holloway denied requesting Ledie Hoffman's name and further testified that she was “not
surewhy” Ms. Adarr cdled her officewith Ms. Hoffman’sname. (T. 718). Ms. Tigert dso visited Judge

Holloway in her chambers on the afternoon of March 3, 2000. Ms. Tigert voiced her “frustrationin trying
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to get the baby out of shelter,” telling Judge Holloway that she did not know where to go or what to do
because she did not “understand the system.” (T. 566).

Fallowingthevidt from Ms. Tigert, Judge Holloway went to speak to Judge Stoddard. According
to Judge Stoddard' s Judicid Assistant, Sharon Cosby, Judge Holloway “forcefully and quickly” opened
the office door and walked into Judge Stoddard’ s hearing room without stopping to ask permission to meet
with him. (T. 56-57).
® Judge Holloway spoke to Judge Stoddard in an “irritated” and “ agitated” manner and asked him, “How
can you leave her there’” —speaking of the child—"How can you leave her there that long?’ “How canyou
make them wait?’ (T. 59). Judge Holloway dso told Judge Stoddard that, “ ... . she had seenthe child with
her mother and that Ms. Adair is a good mother, even though she may be ungablein someways...” (T.
63). Ms. Cosby further testified that Judge Holloway pointed her finger at Judge Stoddard and demanded
that he “Have ahearing.” Judge Stoddard remained seated behind his hearing table, “looking shocked.”
(T. 60). Beforeleaving, Judge Holloway stated, “I"d like to know what kind of hold Ronny Russo hason
thiscase”
¢ Judge Holloway then said “something about pictures of a dog which shocked Ms. Cosby as she was
familiar with the phrase being used to accuse someone of having “.. . pictures of someone having sex with

adog.” (T.60-66). Ms. Coshy immediately documented theincident in atypewritten statement pursuant

s Judge Stoddard’ s hearing room has a desk and conference table configured in the
shape of a“T”. The hearing room is located inside Judge Stoddard’ s chambers
and is separate from his private office and the entry office where hisjudicial
assistant is located.

® Mr. Ron Russo was Mark Johnson'’s attorney in the Adair v. Johnson case.
There is no evidence to substantiate Judge Holloway’ s insnuation of impropriety
on behalf of either Judge Stoddard or Mr. Russo.
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to Judge Stoddard' singtructions. (T. 61). Judge Holloway made these comments to Judge Stoddard in
front of hisbailiff, alaw school student, and court reporter who weredl seated in Judge Stoddard’ shearing
room. (T. 64-65; 76).

According to Judge Stoddard, Judge Holloway “ expressed somedisagreement and wasvery angry
that (he) had not given Ms. Adair a hearing prior to the (scheduled) hearing...(date).” Judge Holloway
asked, “What doesit take to get an emergency hearing? ...What kind of hold does Ron Russo have over
you?’ Judge Holloway’'s demeanor was, “...sarcadtic...angry and emotiond.” (T. 76, 77). Judge
Holloway’ s comments“hurt” Judge Stoddard’ s “fedlings’ because his* methodology was being so angrily
denounced...” Her commentsaso concerned him because Judge Holloway accused him of being * biased”
and “unfar”. (T.79). Prior to leaving Judge Stoddard' s chambers, Judge Holloway implied that someone
“... must have pictures (with Judge Stoddard) and adog, and that’ swhy somebody can get something out
of you and nobody else can.” (Judge Holloway deposition dated May 8, 2001 admitted into evidence as
JQC Exhibit 14.).

Immediately following Judge Holloway's ex parte encounter, Judge Stoddard had his judicid
assgtant document the incident in atyped statement and prepare his recusa from the Adair v. Johnson
matter. (T. 80). Judge Stoddard recused himself because Judge Holloway, was a “witness in the case”’
and had a“fairly lengthy conversation withhim.” As such, Judge Stoddard fdlt, “.... therewas noway (he)
could continue (with the) case.” He “had not doubt” Mr. Johnson could “...ever fed they would get any
kind of afair shake after...” Judge Holloway’' s actions. (T. 80-81).

Judge Holloway’ sex parte encounter with Judge Stoddard had serious consequences beyond her

breach of the Rules of Professond Conduct and Code of Judicial Conduct. Not only did her actions cause
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Judge Stoddard to recuse himsdf from the Adiar v. Johnson matter after presiding over the case since
1997, but according to Mr. Johnson, her actions caused P. A. to remain in sheltered care “an extrafive
weeks’ while the new judge got “up to speed” and fdlt “... comfortable enough...” with the case to make
acustody decison. (T. 166).

Inher trid brief, Judge Holloway improperly citesto testimony intheAdair v. Johnson matter not
admitted into evidence during the hearing on forma charges in an attempt to refute the uncontroverted
testimony offered by Mr. Johnson that his daughter spent an additiond five weeksin sheltered caredueto
Judge Holloway' s actions. (Judge Holloway’s Trid Brief, p. 8-9). Once again, Judge Holloway and her
lawyers have chosen not to follow the rules. Nevertheless, the inadmissible evidence relied upon does not
refute Mr. Johnson’strid testimony. The excerptscited in Judge Holloway’ strid brief fail to disprovethe
fact that P. A. remained in sheltered care longer than she would have, but for her ex parte communication
with Judge Stoddard and his sudden departure from the case.

Curioudy, it should be noted that Ms. Adair wanted Judge Stoddard removed from the case prior
to Judge Holloway’ s ex parte communication. Ms. Adair’'s lawyers had dready prepared (but had not
filed) a sworn affidavit asking for Judge Stoddard’ s recusd aleging that she could not get afar trid. (T.
130). Cetanly, with her many years on the bench, Judge Holloway should have known her ex parte
communication with Judge Stoddard would lead to hisrecusd. The fact that Judge Holloway had theex
parte communicaionwith Judge Stoddard while Ms. Adair wanted him off the caseis either aremarkable
coincidence or a ddliberate act to assure Ms. Adair got anew judge.

In her defense, Judge Holloway clams her ex parte tirade in Judge Stoddard's office was

motivated by her concern over P.A. who wasfour yearsold at thetime of the shdltering. (T. 721). Judge
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Holloway probably did have concern for the child. However, the evidence shows her friends had recently
faled in ther atempt to get an emergency hearing and as a result, were cdling congressmen and
representatives to intercede on their bendf. (T. 115). Consequently, after avist from Ms. Tigert, Judge
Holloway decided to take mattersinto her own hands and demanded that Judge Stoddard set an expedited
hearing date, atask her friends could not accomplish on their own.

Notably, Judge Holloway’ s demand that Judge Stoddard set an expedited hearing date is smilar
to her telephone call to Detective Y aratch wherein she took mattersinto her own handsto “...make sure
(the) investigation didn't go stde ... that the witnesses got spokento...” and that Detective Y aratch submit
the child to a CAC interview. (T. 316, 654, 715). Judge Holloway acknowledges her ex parte
communicationwaswrong however, shefallsto recognizethat her call to Detective Y aratch wasimproper.

(T. 716).

3. FORMAL CHARGES3, 4 & 5-Providing false, mideading and pur posely evasive
deposition testimony.

OnJduly 19, 2000, Judge Holloway wasdeposed intheAdair v. Johnson matter by Mark Johnson
acting pro se. Also present at the deposition were Judge Holloway' s two attorneys Mr. C. Todd Alley,
(her husband) and Mr. James Holloway, (her brother). Robin Adair was present as the Petitioner,
represented by her attorney Mr. Ray Brooks. (T. 169, 170; Deposition of Judge Holloway dated July 19,
2000 admitted into evidence as JQC Exhibit 6.).

Prior to scheduling the deposition, Judge Holloway claims that two witnesses interviewed by the

JQC' sinvestigator informed her that the JQC was investigating an incident in her courtroom involving Dr.
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Sylvia Carra, apsychologist in the Adair v. Johnson matter.
" (T. 645, 753, 754; Deposition of Judge Holloway dated May 8, 2001 admitted into evidence as JQC
Exhibit 14.).

Armed with the knowledge of a pending JQC investigation, Judge Holloway and her husband,
acting as her attorney, made the strategic decision that he would object to any questions posed by Mr.
Johnson relating to her March 3, 2000 ex parte encounter with Judge Stoddard because they felt the
questions were irrdlevant, intended to harass, and would ultimately be turned over to the JQC. (T. 656,
657, 755, 756). Mr. Alley did not file a Motion for Protective Order seeking to preclude Mr. Johnson
from asking questions regarding Judge Holloway’ s ex parte communication, which lead to the recusal of
the presding Judge. Judge Holloway’ s deposition strategy (which included postponing the deposition until
after the re-dection quaifying deadline had passed) evidences a predisposition to avoid answering any
potentialy harmful questions. ( T. 680, 681, 785).

Judge Holloway is charged with providing false or mideading testimony concerning her telephone
contact with Detective Y aratch and her ex parte encounter with Judge Stoddard as well as providing an
incomplete errata sheet.

During the subject deposition, Mr. Johnson asked Judge Holloway the following questions
concerning her prior contact with Detective Y aratch:

[Questions asked by Mark Johnson|

Q. Have you or anyoneinyour officeever contacted law enforcement about hiscase?

7JQC investigator Robert Butler had in fact questioned numerous witnesses regarding
the Dr. Carraincident in June 2000. The JQC did not fileformal charges regarding the
aleged incident for lack of clear and convincing evidence of misconduct.
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Q.
A

Following Judge Holloway’ s depogition, she claims she returned to her office where her Judicid

Yes.
Who and when, if you can recal?

| think just to determine who was going to investigate the most recent dlegation,
just to find out the name of the detective attached to thefile.

Did you ever spesk to the detective?

I’ ve spoken to the detective a lot, but not necessarily about this case. | don’t
redlly recal whether | spoke to him directly or not. | don't believethat | did.

You think it's possible that you did?
Anything is possible.

Are you aware tha Detective John Y aratch has told me and Ron Russo that you
caled him about this case?

No.

And tha you lobbied him to have P.A. submitted to another CAC interview?
No.

Areyou saying you didn't do it?

I’m certainly not saying | lobbied Detective Y aratch to do anything.

(Judge Holloway deposition dated July 19, 2000, pp. 35-36, admitted into evidence as JQC Exhibit 6.)

Assgant Janice Wingate reminded her that she had in fact spoken to Detective Y aratch about the Adair
matter. (T. 653, 769, 801). Judge Holloway claims she telephoned her husband and advised him of the
discrepancy. (T.653). Accordingto Mr. Alley, he began to prepare the subject erratasheet immediately.

(T. 772). Curioudy, the errata sheet was not provided to the court reporter until after Mr. Alley received
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a telephone cdl from Ms. Adair's lawyer, Ray Brooks, after he had deposed Detective Y aratch in the
Adair v. Johnson matter. Mr. Brooks telephoned Mr. Alley to advise him that Judge Holloway’'s
depogtion “...didn't ssemtolineup...” (T. 591, 602).

The subject errata sheet dtates:

This deposition wastaken after | had spent three hours at thefunera of Harry Lee

Coe. Upon further reflection, | do recdl a brief telephone conversation with Detective

Yaraich. During this conversation, informed Detective Y aratch that | did not want to

discuss the facts of thisinvestigation but hoped that the investigation would be handled in

atimely fashion. (JQC Trid Exhibit 6)

In addition to its suspect timing, the errata sheet is incomplete, as it fails to mention Judge
Holloway’ s request that the child be examined by the CAC center. Further, Judge Holloway’ s clam that
ghe did not remember her conversation with Detective Y aratch because she had given the deposition under
emotiond duress after attending Judge Harry Lee Coe' s funerd is not credible in light of the specific
wording of the questions posed by Mark Johnson and how important the Adair v. Johnson case was to
Judge Holloway and her closest friends.

The mention of Judge Coe s funerd isared herring intended to disguise Judge Holloway’ s intent
to provide mideading and incompl ete testimony during the subject deposition. JudgeHolloway had asolely
professond relationship with the late Judge Harry Lee Coe. Shedid not spesk to him on adaily or even
monthly basis, and only saw him in his capacity as the State Attorney. (T. 686, 687; Judge Holloway
deposition dated May 8, 2001, admitted into evidence as Exhibit 14). Therefore, her atendance a his
funerd should not have been traumatic enough to cause memory falure to the extent clamed by Judge

Holloway. Further, if shewastruly not mentdly able to give adeposition, Judge Holloway as an atorney,

or her two lawyers, should have suspended the deposition.
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Mark Johnson' s deposition questions specifically ask Judge Holloway if she contacted Detective
Y aratch and whether or not she asked Detective Y aratch to submit the child to aCAC interview. These
questions aone should have been enough to trigger Judge Holloway’ srecollection about her conversations
with the Detective without the need to have her memory refreshed by her Judicid Assstant who did not
take part in the subject conversation with Detective Y aratch. It is utterly unreasonable that after serving
asawitnessin the Adair v. Johnson matter on two separate occasions, obtaining Detective Yaratch's
name and telephone number, and having an angry ex par te encounter with the Judge Stoddard, that Judge
Holloway would forget she contacted Detective Y aratch.

Judge Holloway further claims she did not provide fase or mideading testimony regarding her ex
parte contact with Judge Stoddard as aleged in charge 4 for two reasons. First, as her errata sheet
explains, she thought Mark Johnson’s questions related to her conduct on a different date and secondly,
because her lawyerstold her they would object to any questions pertaining to her March 3 encounter with
Judge Stoddard. Therefore, not hearing an objection from her lawyers during the subject questions posed
by Mr. Johnson, confirmed in Judge Holloway’s mind that Mr. Johnson’s questions were limited to her
behavior on adate other than March 3, 2000. (T. 706, 707).

[Questions asked by Mark Johnson|

Q. When did you learn that P.A. had been sheltered?

A. On aSaturday morning. | don't redly recall the date or the time. | was at the
baseball fidd, | think, or softbdl field.

Q. Did Cindy Tigert cdl you?
A. Yes.

Q. What was your reaction?
A. | was shocked.
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Q. Did you do anything in response to that development in the case?
A. | don't recdl being able to do anything at that point.

Q. Did you contact Ralph Stoddard?

A. No.

Q. Did you telephone him, contact him in anyway?

A. No.

Q. Did you go see him?

A. No.

(Judge Holloway deposition dated July 19, 2000, pp. 35-36, admitted into evidence as JQC Exhibit 6.)
The subject errata sheet dtates:

My responses to these questions relate to the Saturday of the emergency shelter
hearing referenced on Page 38, Line 24.

It isclear from her pre-deposition strategy that Judge Holloway intended to midead Mr. Johnson
and purposdly evade the questions posed regarding her ex parte encounter with Judge Stoddard. The
defense that she thought the questions posed pertained to a date other than the day she had the ex parte
encounter with Judge Stoddard is not reasonable. When asked, “Did you telephone him, contact him in
anyway?— Did you go see him?”  Judge Holloway had the obligation to answer the questions posed fully
and completely. Theerratasheet submitted in reference to these questions does not answer Mr. Johnson’s
questions regarding Judge Holloway’ sex parte contact with Judge Stoddard. Thefailure to fully answer
relevant questions posed and theincompl ete errata sheet are cons stent with Judge Holloway’ sdesireavoid
negative publicity and prevent the JQC from finding out about her attempt to influence Detective Y aratch
and her ex parte communication with Judge Stoddard.

The Third Digtrict Court of Appeals has recently authored an opinion denouncing precisdy the

same type of evasve and narrow responses provided by Judge Holloway. In Leo's Gulf Liquors v.
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Lakhani, 2001 WL 1006270 (Fla. 3 DCA September 5, 2001), the court stated,

“We stand firm upon our precedent, which categorically rgectsthistype of gamesmanship

during pretria or trid proceedings when such tactics ultimately serve to subvert the truth.

Witnesses who give sworn testimony by way of interrogetories, at depostions, pretria

hearings and tria, swear or afirm to tel the truth, the whole truth, and nothing but the

truth. WE expect and will settle for nothingless. Lawyerswho advisetheir clientsand/or

witnessesto mincewords, hold back on necessary clarifications, or otherwise obstruct the

truth-finding process, do so at their own, and their clients peril.”

Judge Holloway, aswell as her husband and brother acting as her lawyers, were hoping to avoid
answering embarrassng and potentidly harmful testimony and seized on the opportunity to so do with a
pro selitigant taking hisfirst depogtion. (T. 176, 177). Insum, Judge Holloway violated Canons 1, 2 and
5(A) of The Codeof Judiciad Conduct by providing deposition responses which were not proper, showed
disrespect and non-compliance with the law, and did not promote public confidence in the integrity of the
judiciary.

4. FORMAL CHARGE 7 - Attempting to advancethe privateinterests of her brother
James T. Holloway during his divor ce proceeding.

On Jduly 29, 1999, James T. Holloway, Esquire, Judge Holloway’ s brother, was scheduled to
appear before Judge Katherine G. Essrig for the final hearing in his uncontested divorce. (T. 377, 378).
Judge Essig tedtified at the hearing on forma charges that on July 29, 1999, she exited her hearing room
to bring afileto her Judicid Assistant when she saw Judge Holloway in the office surrounded by numerous
people waiting for their cases to be called. (T. 378, 380, 381). According to Judge Essrig, Judge
Holloway cdled her by name from across the waiting room and stated something to the effect of:
“Kathering, can’t you get my brother’s case cdled up? He's got a plane to catch, and he needs to go
ahead and have hiscaseheard.” (T. 383). Judge Essrig claims Judge Holloway “ paused briefly” and said,

“And, besdes, nothing's contested. They’ ve worked al the matters out, so it’s going to be very brief.”
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(T.384). JudgeEssrig“...had concerns about how it would look if (she) ... said * Sure, No problem’.”
(T. 385). Asaresult, Judge Essrig replied, “Wdll, everybody caseisuncontested that’ sbeing heard today”
and went back to her hearing room. (T. 384).

Judge Essrig damstha she typicdly triesto accommodate anyone who hasaconflict in hisor her
schedule. (T. 390). However, she admits that she never had another judge come into her chambers and
ask that ardative betaken out of turn. (T.390). Asacourtesy, Judge Essrig asked her balliff to privately
see that Mr. Holloway was accommodated so that he did not miss his flight. (T. 392). Judge Essrig
testified that Judge Holloway’ s request made her fed “uncomfortable’. Shedid not“...want it tolook like
judges were doing favors ... or giving preferentid treatment to other judges or their relatives.” (T. 394).

According to Judge Holloway, she returned to the courthousein the afternoon and learned that her
brother had called and waswaiting for hisdivorce caseto be heard. (T. 660). Judge Holloway clamsshe
did not expect her brother to still be there because she thought his case would have been called dready.
(T. 661). Upon her arrival, Judge Holloway learned the hearings were not scheduled but heard pursuant
to asign-up sheet. (T. 663). Indirect conflict with Judge Essrig’ s testimony, Judge Holloway dams she
waited afew minutes, walked up to Judge Essig’ sinterior office, “ stuck (her) head in” and privately said,
“Katherine, do you think that you could call my little brother’s case next? ... It's anuncontested matter,
and he has aflight to catch this afternoon.” (T. 664, 665). Judge Essrig denies Judge Holloway’s clam
that she privately asked her to take Mr. Holloway out of turn. (T. 389). Even if you bdieve Judge
Holloway's verson of events, the smple act of trying to get her brother’s case taken out of turn is
ingppropriate. There is no reason for Judge Holloway to have interfered in her brother’s divorce. Mr.

Holloway could have asked to be taken out of turn on hisown. To alesser extent, the incident with Judge
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Essig serves to corroborate the fact that Judge Holloway interferes, interjects and atempts to influence
meatters involving family and close friends whenever possible, and is yet another violation of Canon 2 by
lending the prestige of judicid office to advance the private interests of others.

. CONCLUSION AND STATEMENT OF THE LAW REGARDING APPROPRIATE
REMEDY

Fla Cong. Art. V, section 12(a)(1) authorizes the Commission to investigate and recommend to
the Supreme Court the remova from office of any judge, whose conduct during term of office or otherwise
“demondrate a present unfitnessto hold office...” The Commissionisaso empowered to investigate and
recommend judicia discipline, defined as “reprimand, fine, suspension with or without pay, or lawvyer
discipline”

To impose any degree of discipline againg a judge, the evidence regarding the charges againgt
him/her must be clear and convincing. In re LaMotte, 341 So.2d 513 (Fla. 1977). The object of these
disciplinary proceedingsis “not to inflict punishment, but to determine whether onewho exercisesjudicia
power isunfit to hold ajudgeship.” InreKelly, 238 So.2d 565, 569 (Fla. 1970), cert. Denied, 401 U.S.
962, 91 S.Ct. 970, 28 L.Ed. 2d 246 (1971).

In determining whether ajudge has conducted himsdlf or hersdf in amanner which erodes public
confidence in the judiciary, this Commission must consider the act or wrong itsdf and not the resulting
adverse publicity. In re LaMotte, 341 S0.2d 513 (Fla. 1977). Moreover, conduct unbecoming amember
of thejudiciary may be proved by evidence of specific mgor incidents, or by evidence* of an accumulation
of smal and ogtlensibly innocuousincidentswhich, when cong dered together, emerge asapattern of hogtile
conduct, unbecoming amember of thejudiciary.” Inre Kelly, 238 So.2d 566. Both were proven in the

present case.
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The angry ex parte encounter with Judge Stoddard standing done is sufficient to warrant Judge
Holloway's removd from office. The act of pointing her finger a Judge Stoddard and ordering him to
“have a hearing” in her friends case is unconscionable. Moreover, the severity of the incident is
compounded by Judge Stoddard’ s recusal from the case after having presided over the issues for severa
years and causing theminor child to remain in sheltered care for an extended period of time, isunforgivable
and equally damaging to the integrity and impartidity of the judiciary.

An equdly sgnificant transgresson is the testimony offered by Judge Holloway during the subject
depositiontaken by Mr. Johnson on July 19, 2000. Judge Holloway cannot retain her position asaJudge
should the Hearing Pand determine she intended to lie or provide mideading testimony.

Hndly, Judge Holloway has demondrated an overdl lack of willingness to recognize her
transgressons. Asthe Supreme Court hasstated in Inre Graham, 620 So.2d 1273 (Fla. 1993), “ A judge
who refuses to recognize (his) own transgress ons does not deserve the authority to command the respect
necessary to judge the transgressions of others. We are troubled by the fact that Graham shows no
remorse and we can only presume that if this Court reprimanded him, he would continue to violate the
precepts of the Code of Judicia Conduct.”

Smilarly, Judge Holloway hasrefused to fully accept or acknowledge respongbility for her actions
in contacting Detective Y aratch, providing purposely evasve and mideading deposition testimony, and in
the incident with Judge Essrig regarding her brother’ sdivorce. Thereforethe people of the State of Florida
cannot be confident that Judge Holloway will not abuse the office of the judiciary in the future.

Based on the evidence presented, as well as the applicable law, undersigned specia counsd

respectfully submitsthat Judge Holloway (1) be removed permanently from sitting asaCircuit Court Judge;
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(2) be subject to such additiona lawyer discipline as the hearing pand deems appropriate and (3) be
assessed the cost of these proceedings.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that atrue and correct copy of the foregoing was served by Federa
Expressto: Honorable Thomas D. Hall, Clerk, Supreme Court of Florida, 500 Duva Street, Tallahassee,
Florida 32399-1927; and by Facsamile with copies by U.S. Mail to: Scott K. Tozian, Esquire, SMITH &
TOZIAN, P.A., 109 North Brush Street, Suite 150, Tampa, Florida33602; Michadl S. Rywant, Esquire,
RYWANT, ALVAREZ, JONES, RUSSO & GUYTON, P.A., 109 North Brush Street, Suite 500,
Tampa, Florida33602; John Beranek, Esquire, AUSLEY & MCMULLEN, Washington Square Building,
227 Cdhoun Street, P.O. Box 391, Tdlahassee, Florida 32302; Honorable James R. Jorgenson, Chair,
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Honorable James R. Woalf, Chairman, Investigative Pandl, 301 S. Martin Luther King Blvd., Tallahassee,
Florida 32399; and Brooke Kennerly, Executive Director, Judicid Qualifications Commission, Mount

Vernon Square, 1110 Thomasville Road, Talahassee, Florida 32303, this day of January, 2002.
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